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September 5, 20L8

Mr. Cory Allen Heidelberger
9L2 N. 1't Street
Aberdeen, SD 57401

Dear Mr. Heidelberger:
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S.D. SEC. OF STATE

Pursuant to SDCL 12-1.3-25, this office is required to review each initiated measure. Further, this office is required
by SDCL 1.2-13-24 to determine if each initiated measure is written in clear and coherent manner in the style and
form of other legislation and that it is worded so that the effect of the initiated measure is not misleading or likely
to cause confusion among voters. You are under no obligation to accept any of the suggestions contained in this
letter, but please keep in mind the legalstandards established in SDCL 12-73-24.

The title of an initiated measure is drafted by the Office of the Attorney General under statute, so the title of this
initiated measure should be removed. In sections 1-, 2, 3, and 5 of the submitted draft, the formatting of the
numbered subdivisions is altered from existing statute, using no parentheses in the numbered subdivisions. The

final version of the initiated measure needs to include the language of existing statute as codified, including the
proper numbering format of subdivisions with parentheses. Also, section l- of the submitted draft inserts the word
"constitutional" in subdivisions (1) and (2), but this term does not appear in current law and must be deleted. In

section 7, the word "but" is not in existing statute and should be added as new language.

Section 4 of the submitted draft repeals language in 5 2-1-3 regarding referred laws that prohibits them for laws

designated as "necessary for the immediate preservation of the public peace, health, or safety, or support of the
state government and its existing public institutions." This prohibitive language comes from the State Constitution,
Article lll, $ 1. The language in 5 2-1-3 merely reflects the constitutional prohibition, which would remain even if
the language in 5 2-1-3 is repealed. By repealing this statutory language, the initiated measure would create a

conflict between the constitution and statute that could cause confusion. We recommend that vou reconsider

repealing this statutory la nguage.

The submitted draft repeals 55 12-1-36 and L2-t3-25.2. These two sections are referenced in two other sections of
code that would need to be amended in orderto keep cross-references in the code current. Forthe cross-reference

to 5 12-1-36 in 5 12-1-37, the reference is such that the entirety of 5 L2-1.-37 should be repealed since 5 12-L-37 is

entirely dependent on the existence of 5 12-1-36. For the cross-reference to I 12-13-25.2 in 5 12-13-25, a simple
line amendment to eliminate the cross-reference is allthat would be necessary. These affected sections have been

added to the end of your submitted draft for your review.

Attached is a copy of your proposed constitutional amendment with our suggested style and form changes.

lf you have any questions regarding our suggested changes, please feel free to contact me.
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This letter constitutes neither an endorsement of your initiated measure nor a guarantee of its sufficiency. lt does
constitute fulfillment of your responsibility pursuant to SDCL t2-t3-25 to submit your draft to this office for review
and comment. lf you proceed with your initiated measure, please take care to ensure that your statements or
advertising do not imply that this office endorses or approves your proposal.

JH:WC:ct

Enclosure

The Honorable Shantel Krebs, Secretary ofState
The Honorable Marty Jackley, Attorney General

CC:



DRAFT: Election Reform Initiative

*ens,

BE IT ENACTED BYTHE PEOPLE OF SOI-]TH DAKOTA:

Section 1: That g z-r-r.1 be amended to read:

2-L-L.L. The petition as it is to be circulated for an initiated amendment to
the Constitution shall be filed with the secretary of state prior to circulation
for signatures and shall:

(r). Contain the full text of the initiated eonstituti.,snalamendment;
(z)', Contain the date of the general election at which the initiated

eons+itutienalamendment is to be submitted;
(g). Contain the titleandrexplanatien as prepared by the attorney

general;
(+), Be accompanied by a notarized affidavit form signed by each

person who is a petition sponsor that includes the name and address of
each petition sponsor; and

(S). Be accompanied by a statement of organization as provided in g
rz-27-6.

F'or any initiated amendment petition, no signature may be obtained more
lhur twenty-four months preceding the general election that was
designated at the time of filing of tlie full text. The initiated amendment
petition shall be filed with the secretary of state at least eneyear four
months before the- next general election. A sworn affidavit, signecl by at
least two-thirds of the_petition sponsors,

stating that the
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documents filed constitute the entire petition and to the best of the
Soryt.4ge_of the sponsors contains a sufficient number of signatures shall
also be filed wit! the secretary of state. The form of the petiti,onjneluding

and the affidavit shall be prescribed by
the State Board of Elections.

Section z: That S e-r-r.z be amended to read:

2-r-L.2. The petition as it is to be circulated for an initiated measure shall be
filed with the secretary of state prior to circulation for signatures and shall:

(r). Contain the full text of the initiated measure;
(e)' Contain the date of the general election at which the initiated

measure is to be submitted;
(g)' Contain the title@ as prepared by the attorney

general;
(+), Be accompanied by a notarized affidavit form signed by each

person who is a petition sponsor that includes the name and address of
each petition sponsor; and

(S)' Be accompanied by a statement of organization as provided in g

tz-27-6.

+
ien

ien

eireulatie*

For any initiated measure petition, no signature may be obtained more than
twenty-four months preceding the general election that was designated at
the time of filing of the full text. The initiated measure petition shall be filed
with the secretary of state at least oneJrear four months before the next
general election. A sworn affidavit, signed by at least two-thirds of the
petition sponsors,
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stating that the documents filed
constitute the entire petition and to the best of the knowledge of the
sponsors contains a sufficient number of signatures shall also be filed with
the secretary of state.-The form of the petitiory*heludin@
@andtheaffidavitshallbeprescribedbytheStateBoardof
Elections.

Section 3: That g z-r-3.r be amended to read:

2-1-3.1. The petition as it is to be circulated for a referred law shall be filed
with the secretary of state prior to circulation for signatures and shall:

(r)' Contain the title of the referred law;
(z)' Contain the effective date of the referred law;
(g)' Contain the date of the general election at which the referred

law is to be submitted;
(+), Be accompanied by a notarized form that includes the names

and addresses of the petition sponsors; and
(S)' Be accompanied by a statement of organization as provided in g

tz-27-6.

The petition shall be filed with the secretary of state within ninety days
after the adjournment of the Legislature which passed the referr"a U*. e
sworn affidavit, signed by at least two-thirds of the petition sponsors,

is -"qgi-"d
@statingthatthedocumentsfiledconstitutetheentire
petition and to the best of the knowledge of the sponsors contains a
sufficient number of signatures shall also be nlea with the secretary of
state. The form of the petition and affidavit shall be prescribed by ihe State
Board of Elections.

Wednesday, Augusr 22, 2018
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ie*

Section 4: That $ z-r-3 be amended to read:

2-L-3. Any law which the Legislature may have enacted@
iepeaeg

+e
institt*iens; shall, upon the filing of a petition as provided in this chapter,
be submitted to a vote of the electors of the state at the next general
election. The petition shall be signed by not less than five percent of the
qualifiedelectorsofthestate.Theformofthepetition@m

shall be prescribed by the State Board of
Elections.

Section 5: That g rz-r-9 be amended to read:

L2-L-9. The State Board of Elections shall promulgate rules, pursuant to
chapter L-26, concerning:

(r)' Forms for voter registration and voter file maintenance;
(z). Forms and color of ballots;
(SI Forms for notices;
(+), The uniformity of election procedures;
(S)' The operation of the State Board of Elections;
(6)' The procedure to accept a petition and verifr petition
signatures;
0), Petition forms;i ;
(B). Envelopes for absentee voting;
(g). Instructions to voters and absentee voters; and
(ro). Recounts.

Section 6: That S z-r-re be amended to read:

2-L-L2. Each constitutional amendment, initiated measure, or referred law
that is approved by a majority of all votes cast is effective on the first day ef
Hy after the completion of the official canvass by the State Canvassing
Board, unless the approved c
or referred law specifies a later enactment date.
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Section 7z That S z-t-t7.1 be :rmended to read:

2-L-L7.L. Not more than thirty days after a statewide petition for an
initiated amendment to the Constitution, initiated measure, or referred law
has been validated and filed, ohy interested person who hasresearched the
signatures contained on the petition may submit a sworn affidavit to the
Office of Secretary of State to challenge the petition. The sworn affidavit
shall include an itemized listing of each speiific deficiency in question.otb€rtffiIowing;

Any challenge by the same person or party in interest shall be included in
one sworn affidavit.

$l#eiery The secretarJr of state's decision regarding a challenge
under this section may not be challenged a second time with the secretary
ofstate'

person who does not challenge a petition pursuant to this sectiory may
bring a challenge pursuant to g z-r-r8.

Section 8: That g z-r-r8 be amended to read:

z-r-r8. Nothjng in $$ 2-L-rS to z-r-r8, inclusive, prohibits any interested
person who has researched the signatures contained on a validated petition
from challenging in circuit court the validity of any signature, the veracity

at<eta+utis notr
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of the petition circulator's attestation, or any other information required on
a petition by statute or administrative rule +hat is

i

@.
Section 9: That $ z-r-l^.4 e repealed:

++-
ins te resldenry as

bn

*er

@

eireulat€r:s i ion
aeaeUne;

in*a
library@

ie

ing€r
resident
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Section ro: That $ e-r-zr e repealed:

ien

ien

Section rr: That $ z-9-Bo be amended to read:

2-g-go.If the director of the Legislative Research Council determines in the
review and comment under $ rz-r3-25 that an initiated measure or initiated
amendment to the Constitution may have an impact on revenues,
expenditures, or fiscal liability of the state or its agencies and subdivisions,
the director shall notify the petition sponsor. If the director of the
Legislative Research Council determines that an initiated measure or
initiated amendment to the Constitution in final form under $ re-r3-25.r
may have an impact on revenues, expenditures, or fiscal liability of the state
or its agencies and subdivisions, the director shall prepare a fiscal note. The
fiscal note shall include an estimate of the impact on revenues,
expenditures, or fiscal liability of the state or its agencies and subdivisions,
by the provisions of the proposed initiated measure or initiated amendment
to the Constitution. The fiscal note expenditure estimate shall also include

Wednesday, August 22, 2018 Page 7of 13
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anyimpacttotheprisonorcountyjailpopulation.@
@Thedirectorshallfilethefiscalnotewiththesecretaryof
state and shall provide a copy to the sponsors not more than sixty days
following receipt of the initiated measure or initiated amendment in final
form pursuant to $ rz-r3 -25.L.

Section rz: That S rz-r3-2s.tbe amended to read:

12-L3-25.r. Following receipt of the written comments of the director of the
Legislative Research council, the sponsors shall submit a copy of the
proposed initiated measure or initiated amendment to the Cbnstitution in
final form to the attorney general and the director of the Iegislative
Research Council. The attorney general shall prepare an attorney general's
statementthatconsistsofatitle@Thetitleshafbea
concise statement of the subject of the proposed initiated measure or
initiated amendment to the Constitution.

+o+he

bngtFJhe attorney general shall file the title an*explanatien with the
secre_tary of state and shall provide a copy to the sponsors within siry
fiye days of receipt of the proposed initiated measure or initiated
amendment to the Constitution.

If the petition is filed as set forth in $$ 2-L-L.L or 2-r-r.2, the attorney
general shall deliver to the secretary of state before the third Tuesday in
May a recitation as provided in this section. The recitation for an iniliated
amendment to the Constitution shall state "vote'yes'to adopt the
amendment" and "vote 'No'to leave the constitution as it is;. The
recitation for an initiated measure shall state "vote'yes'to adopt the
initiated measure" and "Vote 'No'to leave South Dakota law aslt is". On the
printed ballots, the title shall be followed by

he recitation.
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Section 13: That$ re-r3-z1.z e
repealed:

ini
ing

lvesessier

Section 14: That S z-r-u.l@e repealed:

Section rS: That chapter rz-r.be amended by adding a NEW
SECTION to read:

The secretary of state shall make available to the publiconline+eeef
enarge-, on the website main
electronic copies of alLlhe_certified nominating petitions for all legislative
candidates, special district candidates, and statewide candidates; the
certified petitions for statewide ballot measures, and certified petitions for
new parly formation. The seeretary ef state shall post a publiely aeeessible

Each petition under this section shall be made available on the date the
petition is certified. The secretary of state shall keep an electronic copy of a

anlcertified petition publicly available on the secretary of state's website
until the first day in the primary,
general. or special election--pri in which the
petitle**candidate, ballot question, or parly appears on the ballot.

Section 16: That S z-r-16 be amended to read:

z-t-r6. The secretary of state shall veriff the signatures pursuant to $ z-r-r5
by random sampling. The random sample of signatures to be verified shall
be drawn so that each signature received by the secretary of state is given
an equal opportunity to be included in the sample. The secretary of state
shall calculate the number of valid signatures by multiplying the total
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n-umber of signatures received by the percentage of successfully verified
signatures from the random sample. The secretary of state shail promulgate
rules, pursuant to chapter L-26, establishing the methodology foi
conducting the random sample. The random sampling shali6. unexaminationofthesignaturesreceivedconsistingbf@

Section 17: That S z-r-t7 be amended to read:

1;1_Y;IlJhe random sample indi-cates that@the number

number of qualified electorc r.outr n, the
:::i.::1y_"j_:llte shall .9.*iry that the pelir1on his been ,ig""a ni, tr,"required number of qualified electors ind shall place ttt" rir"p"sed measure

,"jri:::9f:I:i_tf*:f general election baltot. rtrre rinaL sampteindicatesthat@
ninelv n_ercent or less o.f lhe minimum

ll. rigled the petition, th. *.*t".y orrtul;;h;li cerrifr that
ll^. 

p. 

"jlion 
has not been signed by ihe required 

"u-u"t Li ffirin"aelectors and mav not pl?ce [rr" p.oposed -.u*. ;;;;ffiil;t on thenext general election ballot. If
number
one

The secretary of state

, within five days of
::^T:Y:*::Iy_ll! ryItigl ipo brtr,".".';#;i
state's action pursuant to this Jection.

Section 18: That S e-6-4be amended to read:

L?'6-+' Except as prwided by $ rz-5-4 and as may be otherwise provided inchapter L2-9, no candidate for any offi." to ue nned, or 
""*i"ution to be

made, at either or both the primary or general election, oirr", tt un u

Wednesday, August 22, 20 18
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presidential election, may have that person's name printed upon the official
primary election ballot of that person's party, unless a petition has been
filed on that person's behalf after December thirry-first and by the last
Tuesday of March at five p.m. local time before the date of the primary
election. If the petition is mailed by registered mail by the last Tuesday of
March at five p.m. local time before the primary election, the petition shall
be considered timely submitted. A nominating petition for national
convention delegates and alternates as provided in $ rz-S-g.rr shall be filed
in accordance with the provisions of this section. Nominating petitions for
all party and public offices except legislative and judicial offices shall be
filed in the office of the county auditor of the county in which the person is
a candidate. Nominating petitions for legislative and judicial office whether
elected in one or more counties, and all other party and public offices to be
voted on in more than one county shall be filed in the Office of the
Secretary of State or in the office of the countv auditor in oneefthe
eeunties-a county where the office sor*ghtw,illbeis on the ballot.

Section 19: That S p-1-96 be repealed:

to 5 re r SS by randern sampling, The randem sample ef signattrres to be
verified shall be drawn se that eaeh signatnre reeeived by the seeretary ef

ine

si

Section zo: That Chapter rz-rbe amended by adding a NEW
SECTION to read:

An election officer receiving a nominating petition for legislative or county
office shall examine the petition upon receipt. No signature on the petition
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may be counted !y the election officer unless the signer is a registered voter
in the co_unty indicated on the signature line and has complied-with the
laws and rules concerning petitions. No signature on a p"iitiotr may be
counted if the information required to accompany the signature is 

-

incomplete.

Section er: That g rz-r-87 be repealed:

section ez: That s rz-r3-e5 be amended to read:

The sponsors of each initiated measure or initiated amendment to the
Constitution shall submit a copy of the initiated measure or initiated
amendment to the Constitution to the director of the Legislative Research
council for review and comment not more than six monihs before it may becirculated for signatures under $ z-r-r.r or 2-L-L.2. The director shall review
each submitted initiated measure or initiated amendment to the
Constitution to determine if the requirements of S rz-rS-; 4 ui"satisfied
and if the initiated measure or initiited amendment to the Constitution
may have any impact on revenues, expenditures, or fiscal liability of the
state or its agencies and subdivisions.
@ore than fifteen work days following ieceipt of aninitiated measure or initiated amendment to tire Constitu?on, th" director
shall provide written comments on the initiated measor" ot i"itiated
amendment to the Constitution to the sponsors of the initiated measure orinitiated amendment, the attorney gendral, and the r".r"iury of ,tut" for the

Wednesday, August 22, 2018
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purpose of assisting the sponsors in complying with S re-rg-z4.The
director's written comments under this section shall include assistance
regarding the substantive content of the initiated measure or initiated
amendment in order to minimize any conflict with existing law and to
ensure the measure's or amendment's effective administration. The
sponsors may, but are not required to, amend the initiated measure or
initiated amendment to the Constitution to comply with the director's
comments.
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